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CHILD SUPPORT (ADOPTION OF LAWS) AMENDMENT BILL 2007 
Second Reading 

Resumed from 5 September. 

HON DONNA FARAGHER (East Metropolitan) [8.49 pm]:  The opposition supports the Child Support 
(Adoption of Laws) Amendment Bill 2007.  According to the Minister for Child Protection’s second reading 
speech, the bill indicates that amendments have recently been made to the commonwealth legislation that 
implements the child support scheme.  Those amendments are designed to improve the administration and 
efficiency of the child support scheme and, in particular, to improve the collection and enforcement regimes.  
However, those provisions do not apply in Western Australia until they have been adopted by Western 
Australian legislation. 

As members will be aware, the commonwealth has constitutional power to legislate with regard to marriage and 
divorce and matrimonial causes, as per the Australian Constitution.  The commonwealth also has the power to 
legislate with regard to children, but only children of a marriage.  Therefore, exnuptial children are not covered 
unless state Parliaments either refer power to the commonwealth or adopt the legislation.  As I understand it, all 
other states, with the exception of Western Australia, have referred power to the commonwealth with regard to 
laws governing both de facto relationships and exnuptial children of those relationships.  Given that Western 
Australia has not referred that power, if relevant commonwealth legislation is amended - in this case, legislative 
changes to the child support scheme, which are to apply to exnuptial children - that legislation should be adopted 
through amendment of the relevant Western Australian legislation; in this instance, the Child Support (Adoption 
of Laws) Act 1990. 

The commonwealth laws that are to be adopted arise primarily as a result of a number of significant changes by 
the Howard government to the child support scheme.  These changes arose from the recommendations of the 
Ministerial Task Force on Child Support chaired by Professor Patrick Parkinson.  The task force was requested 
to examine the formula used to calculate payments for child support and to consider other issues raised by the 
government’s response to the House of Representatives’ Standing Committee on Family and Community Affairs 
report titled, “Every picture tells a story”.  Members may recall that this particular committee report gave rise to 
a number of significant and wide-ranging reforms to family law that have now been implemented and adopted in 
this state.  The Ministerial Task Force on Child Support made a number of recommendations, including those 
relating to child support arrangements, change of assessment, stepchildren, the maintenance income test, 
assessment and enforcement, minimum payments and measurement of income. 

In February 2006 the Howard government responded to those recommendations and announced a major overhaul 
of the child support scheme, with an overall aim to deliver a better system acting in the best interests of the child.  
I think it is fair to say that these reforms are the most significant in the scheme’s 19-year history.  I understand 
that the reforms affect about 1.4 million parents and 1.1 million children.  The reforms have been introduced in 
three stages.  I understand that the laws that we are adopting essentially relate to the second and third stages.  
They also build on the complementary reforms to family law which were passed in this house last year and to 
which I have previously referred.  It is important to note that the commencement of these reforms is staggered, 
with the final reforms not commencing until 1 July 2008.  The bill before us therefore allows for different 
commencement dates, and this is identified in clauses 2, 6 and 7. 

The child support scheme operates under two commonwealth statutes, the Child Support (Registration and 
Collection) Act 1988 and the Child Support (Assessment) Act 1989.  As a result of the commonwealth’s 
reforms, these statutes have been amended through other commonwealth acts: the Tax Laws Amendment 
(Repeal of Inoperative Provisions) Act 2006; the Child Support Legislation Amendment (Reform of the Child 
Support Scheme - New Formula and Other Measures) Act 2006; the Families, Community Services and 
Indigenous Affairs and Veterans’ Affairs Legislation Amendment (2006 Budget Measures) Act 2006; and the 
Family, Community Services and Indigenous Affairs Legislation Amendment (Child Support Reform 
Consolidation and Other Measures) Act 2007.  Although I do not intend to dwell for too long on the 
commonwealth legislation that is to be adopted, as it affects children and families within this state, it is perhaps 
prudent to reflect on a couple of the reform measures.  In his second reading speech to the House of 
Representatives, the federal Minister for Families, Community Services and Indigenous Affairs, Hon Mal 
Brough, said -  

The new formula . . . will explicitly be based on the costs of children, as drawn from Australian 
research showing the real costs of children for the level of the parents’ income and the children’s ages.  
An ‘income shares’ approach will be used so both parents will have the same amount deducted as self-
support, both parents’ incomes will be taken into account in establishing the costs of the children, and 
the resulting costs will be apportioned between the parents according to their share of the combined 
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income.  In the new formula, parents who care for their children for 14 per cent or more of the time will 
be recognised as contributing to the costs of the children through their care.  This will encourage non-
resident parents to stay involved with their children.  And there will be equal treatment between first 
and second families by using the actual costs of the children from the second family, rather than a flat 
amount, in working out child support payable for the first family.  Resident parents will keep all of their 
family tax benefit if a non-resident parent has care of their child for less than 35 per cent of nights in a 
year. 

The new formula will be rolled out from 1 July 2008, with notification well in advance to involved 
parents, and following the establishment of comprehensive systems to allow the Child Support Agency 
and Centrelink to help parents adjust to their new child support arrangements. 

In a further major reform initiative, this time from 1 January 2007, the role of the Social Security 
Appeals Tribunal will be expanded to include independent review of child support decisions.  Until 
now, there has been no mechanism for external administrative review of child support decisions except 
through the courts, which is expensive and time consuming for parents.  The new arrangements will 
improve the consistency and transparency of child support decisions and will provide a review 
mechanism that is inexpensive, fair, informal and, most importantly, quick. 

Also from 1 January 2007, the bill will make amendments to simplify the relationship between the 
courts and the new Child Support Scheme.  Parents will have better access to court enforcement of child 
support debts if desired.  The courts, when hearing cases on enforcement of child support liabilities, will 
have their powers to seek information and evidence increased to the level currently held by the Child 
Support Registrar.  The courts will also have increased powers to make interim arrangements for their 
child support cases. 

With all that in mind, as I said at the beginning of my contribution, the opposition obviously supports the speedy 
passage of this bill.  Obviously, we would not want to see situations whereby the law does not apply to exnuptial 
children simply because laws have not been adopted in this state.  I do, however, ask the minister to explain to 
me why there has been a delay with this bill.  This bill was first introduced in the other place on 16 May 2007 
and it has taken until now for the bill to be dealt with in this house.  Further, as I understand it, the 
commonwealth passed all its legislation last year.  Although the last of the reform measures will not come into 
effect until 1 July 2008, particularly the roll-out of the new formula, some have been in effect since 1 January 
2007, and I have already mentioned those.  While these may be seen as the more minor of the reform changes, 
they include the external review of child support agency decisions by the Social Security Appeal Tribunal and 
access to court enforcement by parents.  I would like the Minister for Child Protection to confirm whether any 
disadvantage has occurred in this state as a result of the delay.  I mention that to reflect on the fact that the 
Attorney General’s priorities are all too often skewed towards a host of social engineering legislation in which he 
is interested.  Tragically, a lesser priority seems to be placed on bills that are important, and this is one of them.  
I hope that there is a good reason for this delay.  Given that we are in federal election mode at the moment, I am 
sure that the government will blame the Howard government for the delay.  However, the state government 
cannot blame the commonwealth government for its failure to deal with this bill expeditiously in this Parliament.  
It was introduced in the other place in May - five months ago.  I cannot understand why it has taken so long to 
deal with it.   

I conclude by reiterating that the opposition supports the bill.  I commend the Howard government for its 
commitment to introduce a significant reform package that will have benefits for Australian children and their 
families and that will seek to ensure that the best interests of the child are paramount.  We support the bill.   

HON GIZ WATSON (North Metropolitan) [9.03 pm]:  The Greens (WA) support the Child Support 
(Adoption of Laws) Amendment Bill 2007.  The bill ensures that the commonwealth legislation on child support 
will be applicable in Western Australia and it ensures that children who are born outside marriage have access to 
child support money.  It will be applicable to Western Australian children because it allows for child support 
assessments to be made and enforced.  The bill applies equally to children born to and living with heterosexual 
parents who are not married as it does to those who live with same-sex couples, who are unable to marry under 
federal legislation.  This bill is necessary to respond to the limitations in the Australian Constitution, which mean 
that the commonwealth can legislate only with respect to children of married couples in Western Australia.   

The Greens are passionate about equality; therefore, we support the bill.  The bill ensures that exnuptial children 
have the same rights to child support as do children who are born to married couples.  The second reading speech 
states that all other states have referred powers to the commonwealth Parliament so that the commonwealth 
scheme applies to exnuptial children in those states.  I want the Minister for Child Protection  to elaborate on 
this.  In her second reading speech, does the minister refer to the New South Wales Status of Children Act 1996 
in which the New South Wales government enshrined the rights of exnuptial children and stated that they are to 
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be treated the same as children born within marriage for legal purposes?  I understand that Queensland and 
Victoria have similar legislation.  I understand that New South Wales dealt with inequality in the status of 
children by first enacting the Children (Equality of Status) Act 1976.  It then introduced the Status of Children 
Act 1996, which was reviewed in June 2002.  I raise this because it is an alternative approach that ensures that 
equality of status and the best interests of the child are enshrined in state legislation.  I seek the minister’s 
response to the fact that children in Western Australia have different rights depending on the relationship status 
of their parents.  I invite the minister to comment on whether the approach taken in New South Wales, 
Queensland and Victoria has some merit.  I think it is relevant in the context of the debate of this bill.  Should 
Western Australia have a status of children act to remedy this discrimination?  Would the minister’s advice be 
similar to that approach taken in New South Wales, in that a Western Australian status of children act would 
enshrine the same rights for all children?  Why is it that Western Australia is the only state that has not legislated 
specifically to address these differences?  The New South Wales statutory provision that gives children equal 
status before the law appears to have merit and would have a positive effect because it rules on the issue once 
and for all.  Although WA does not have similar provisions, during my research on the bill I found that point 2 of 
article 2 of Convention on the Rights of the Child, which is the international convention in this regard, is quite 
relevant.  It reads as follows -  

States Parties shall take all appropriate measures to ensure that the child is protected against all forms of 
discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the 
child’s parents, legal guardians, or family members  

Unless this bill is passed, the commonwealth has to discriminate against exnuptial children.  Discrimination in 
families has been a serious concern.  I take this opportunity to refer to the recent Human Rights and Equal 
Opportunity Commission inquiry into the discrimination of same-sex relationships by the commonwealth.  One 
of matters that was raised in the inquiry was how children of same-sex couples are discriminated against as a 
result of commonwealth legislation.  In order to enlighten the house about what is being said in that regard, I 
refer to a letter that was written to the Australian Prime Minister, John Howard, from the Human Rights Watch 
organisation about discrimination against families.  The letter is dated 28 June 2007, and reads -  

I am writing on behalf of Human Rights Watch, an independent nongovernmental organization that 
conducts investigations of human rights abuses in more than eighty countries around the world.  Since 
1978, Human Rights Watch has sought to promote respect for international human rights throughout the 
world.  We work in cooperation with governments and local groups to develop legal and policy 
responses to address abuses and the underlying conditions that enable them. 
I write with regard to the report of Australia’s Human Rights and Equal Opportunity Commission 
(HREOC) on discrimination against same-sex couples, Same-Sex: Same Entitlements.  I urge you to 
express your public support for the report’s recommendations, and work to eliminate all forms of 
discrimination in law and policy that endanger families formed by lesbian and gay couples.   

The report was launched on June 20 by an independent statutory body tasked to monitor discrimination 
protections in domestic law.  (The Human Rights and Equal Opportunity Commission Act 1986, which 
created it, also empowers the HREOC to examine whether Australia is complying with its obligations 
under international human rights treaties.)  The HREOC identified 58 federal laws “on Australia’s 
books which deny basic financial and work-related entitlements to gay and lesbian couples and their 
children.”  These forms of discrimination do not merely damage families.  They violate international 
human rights law.   

A bit further on the letter specifically refers to children, which is particularly relevant to the debate on this bill.  
It reads -  

Moreover, article 2 of the Convention on the Rights of the Child (ratified by Australia in 1990) requires 
states to ensure that a child is protected against “discrimination of any kind,” including discrimination 
based on its parents’ status or activities.  The UN Committee on the Rights of the Child has held (in 
General Comments 3 and 4 on the Convention) that these protections include discrimination based on 
sexual orientation.    
To date, you and your government have made extraordinary statements and steps opposing equality in 
civil marriage for same-sex couples.  In 2006, for example, the Department of Foreign Affairs and 
Trade (DFAT) ordered Australian embassies not to issue certificates of unmarried status to Australian 
citizens seeking to marry a gay or lesbian partner, even in countries where that is legal. This record of 
stressing the discriminatory and exclusive character of marriage in Australian law is one that we 
urgently hope will change.   

Human Rights Watch supports and urges full equality in civil marriage.  We also support measures to 
defend families against unequal treatment and the attendant abuses.  The “Yogyakarta Principles on the 
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application of international human rights law in relation to sexual orientation and gender identity, 
developed by a group of experts in international law and released in 2007, state that   

Everyone has the right to found a family, regardless of sexual orientation or gender identity.  Families 
exist in diverse forms.  No family may be subjected to discrimination on the basis of the sexual 
orientation or gender identity of any of its members.  
The Principles urge states to “Ensure that laws and policies recognise the diversity of family forms, 
including those not defined by descent or marriage, and take all necessary legislative, administrative 
and other measures to ensure that no family may be subjected to discrimination on the basis of the 
sexual orientation or gender identity of any of its members, including with regard to family-related 
social welfare and other public benefits, employment, and immigration.”  They also urge that “in all 
actions or decisions concerning children . . . the best interests of the child shall be a primary 
consideration, and that the sexual orientation or gender identity of the child or of any family member or 
other person may not be considered incompatible with such best interests.”  

In light of the HREOC’s report, Human Rights Watch calls on you to end all legal or policy 
discrimination against lesbian, gay, bisexual, and transgender people and their families in Australia.  

That is relevant, because the recognition of exnuptial children by the commonwealth is bound up in the laws that 
exist at the commonwealth level that continue to discriminate against children of same-sex families.  While the 
Greens (WA) are happy to support this bill and have some sympathy with the comment that it has taken a little 
while for it to be debated in the Council - we would have been happy to support a rapid passage of this bill; 
however, it is up to the government to decide the order of legislation - we need to make a better effort to 
implement international human rights instruments in Western Australia.  The comments that have been made by 
the Human Rights Watch should be heeded by the state government, and by the commonwealth government in 
particular.  We are happy to support the bill.   
HON ROBYN McSWEENEY (South West) [9.12 pm]:  I am also happy to support the Child Support 
(Adoption of Laws) Amendment Bill 2007.  When I was a child welfare officer a very long time ago, men would 
come to see me at my office.  I remember one man who came into my office and said to me, “How can I live on 
$7 a week?”  I said to him, “What do you mean by $7 a week?  Nobody can live on that amount of money.”  He 
said to me, “This is what child support is taking and they expect me to live on $7 a week, so I am coming to you 
because I have no house and no money for food.  What can I do?”  I am going back about 10 or 12 years.  I 
started thinking then that we really needed a fairer system.  At the moment, a man whose marriage has split up 
must pay something like 36 per cent of his salary to support his three children, or 18 per cent for one child.  The 
new laws reflect a much smoother transition.  Allowances will be made for many things, including what the 
father has paid for.  That will be taken into account.  Fathers will be given more access to their children.  If there 
are no child protection issues in the sharing of children, I believe that this system will be much fairer.  I am 
always very sad when I hear of a father who has taken his children and has gassed them and has then committed 
suicide because he could not have access to his children and thought that that was the only thing that he could 
do.  I grant members that that is the thought of a very sick mind.  I wish that that never happened.  I heard one 
woman speak who had lost her children and her husband in that way.  I have always believed that there must be a 
fairer system.   

This bill deals with a commonwealth child support scheme that enables maintenance payments to be collected or 
paid to parents who have responsibility for a child or children.  The scheme operates under two commonwealth 
statutes - the Child Support (Registration and Collection) Act 1988 and the Child Support (Assessment) Act 
1989.  Following the making of an assessment for child support, which includes the payments to be made for the 
maintenance of a child, the Child Support Registrar and the Department of Families, Community Services and 
Indigenous Affairs ensure that those payments are deducted from either salary payments or other income.  
Through the legislation administered by that commonwealth department, the scheme also establishes 
enforcement procedures to ensure that payments can be collected on behalf of the child.  I have known of 
professional people who went on unemployment benefits when their marriages split up so that they did not have 
to pay for the maintenance of their children.  That was not uncommon in the past.  People will also escape the 
payment system if they feel that they have no obligation to financially support their children.   

I have also felt very sorry for people, especially men, whose first marriage, which included three or four 
children, has broken up and they have then remarried and had other children.  It is the children from the first 
relationship who benefit from their father’s income, because he pays 36 per cent of his income to the first 
children.  The second children do not have the benefit of that income.  It is very hard for men to then pay a 
mortgage and raise children from a second marriage.  Quite often the children of a second marriage are raised in 
near-poverty compared with the children of the first marriage, who get 36 per cent of the father’s salary.   

Hon Ljiljanna Ravlich:  Mind you, that is a commonwealth government determination.   
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Hon ROBYN McSWEENEY:  Yes, but I believe that it has been changing and evolving.  This is probably not 
the best system, but, in the circumstances, it is a better system all round for the children.   

Children of a married couple also have better job prospects.  I say that because when a man and a woman are in 
either a de facto or married relationship, the children benefit from their networking.  Those children can come 
across jobs more easily than children of a single parent, because the networking system somehow breaks down 
for such people.  That has been well documented over the years.   

All other states have referred power to the commonwealth Parliament, so that the commonwealth scheme applies 
to exnuptial children in those states.  Western Australia has not referred power.  Rather, pursuant to the Western 
Australian Child Support (Adoption of Laws) Act 1990, the Western Australian Parliament has adopted the 
commonwealth legislation that establishes this scheme, as well as subsequent commonwealth amendments.  I 
certainly believe that all children should have equal access to finance, whether they are the children of a married 
or a de facto couple.  I support this legislation.  It is by no means the best legislation that I have seen, but it is 
better than anything that I have seen before that deals with these matters.   

HON SUE ELLERY (South Metropolitan - Minister for Child Protection) [9.19 pm]:  I thank members for 
their indication of support for the legislation.  I was asked a couple of questions about whether anyone has been 
disadvantaged as a result of the timing of the legislation.  The advice I have is no, that is not the case.  In fact, we 
are honouring the spirit of the legislation.  Nobody has been disadvantaged.  I was invited to blame the federal 
government for the delay.  I have no intention of doing that. 

Hon Donna Faragher interjected. 

Hon SUE ELLERY:  The thought never entered my head. 

The timing in which this house deals with legislation has nothing to do with the federal government.  If the 
member who asked that question did a bit of analysis of the timing of the state picking up and reflecting template 
legislation, the member would find that given the legislation was in the House of Representatives not that long 
ago, it is not an unusually lengthy period in which we are debating this legislation. 

Hon Giz Watson raised a number of matters about an alternative model.  She raises an interesting point.  I am not 
in a position to answer her questions or to provide her with a response now.  However, I have had a conversation 
with the honourable member behind the Chair and have given her an undertaking that I will raise the matters she 
raised with the relevant minister and will provide her with a response from the government. 

With those remarks, I again thank members for their support and I commend the bill to the house.  I understand 
that there is no need to go into committee. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Minister for Child Protection), and passed. 
 


